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mission. Held, three judges dissenting, the writ should be granted. Hamilton v. 
Vaughan (Mich. 1920) 179 N. W. 553. 

The weight of authority is in accord with the instant case in holding that it 
is not within the jurisdiction of a court to pass on the constitutionality of a pro- 
posed law or constitutional amendment. Sto-te v. Roach (Mo. 1916) 190 S. W. 277; 
State v. Osborn (1914) 16 Ariz. 247, 143 Pac. 117; Pfeifer v. Graves (1913) 88 
Oh. St. 473, 104 N. E. 529. And the fact that a ministerial official raises the 
question as a defense for his non-action is held not to alter the case since the 
question is still abstract, involving no personal or property rights. State v. 
Osborn, supra; Pfeifer v. Graves, supra; cf. (1920) 20 Columbia Law Rev. 
912; (1913) 13 Columbia Law Rev. 551. But the courts are always loath to 
order the doing of a "vain thing". See State v. City of Hutchinson (1914) 93 
Kan. 405, 411, 144 Pac. 241; Maynard v. Board of Canvassers (1890) 84 Mich. 
228, 245, 47 N. W. 756. To order the submission of a proposed law to the electors 
when that law would be unconstitutional if passed is vain indeed, since the law 
of the land will not be changed thereby. Such an order, moreover, would be 
economically wasteful because the state would be subjected to great expense, and 
because further litigation might be brought to the already over-crowded courts. 
And so, some courts pass on the constitutionality of a proposed law, under cir- 
cumstances similar to those in the instant case, on the ground that the petition 
is "legally insufficient" if the law is in contravention to the federal or state constitu- 
tion. State v. Reno City Council (1913) 36 Nev. 334, 136 Pac. 110; Hodges v. 
Dowdy (1912) 104 Ark. 583, 149 S. W. 656; cf. Herbring v. Brown (1919) 92 
Ore. 176, 180 Pac. 328. This minority view seems in accord with the best in- 
terests of the state. But in the majority of states, this result can be reached 
only by legislation authorizing declaratory judgments. See (1921) 21 Columbia 
Law Rev. 168. 

Pardons — Commutation — Parole. — The plaintiff was convicted of rape, and was 
sentenced under the Indeterminate Sentence Law to serve the statutory term of 
from ten to twenty years in the state penitentiary. By statute one is not "eligible 
to parole . . . until he shall have served the minimum term of imprisonment 
provided by law for the crime for which he was so committed." Ky. Stat. 
(Carroll, 1915) § 3828. The governor commuted the plaintiff's sentence to from 
eight to twenty years. Although the plaintiff had served eight years and by 
his conduct was entitled to a parole upon serving the minimum term, his peti- 
tion for parole was refused. He thereupon brought mandamus against the 
members of the paroling board. Held, one judge dissenting, the commutation by 
the governor did not affect the length of the minimum term and, therefore, the 
plaintiff was not eligible to parole until he had served ten years. Alford v. 
Hines (Ky. 1920) 224 S. W. 752. 

The Kentucky Constitution, § 77 provides that the governor "shall have power 
to . . . commute sentences, grant reprieves and pardons." The power to 
pardon includes the lesser power to pardon conditionally. In re Kelly (1908) 
155 Cal. 39, 99 Pac. 368; State v. Home (1906) 52 Fla. 125, 42 So. 388. Neither 
the legislature nor the courts may interfere with the exercise of this power. 
Ex parte Crump (1913) 10 Okla. Crim. 133, 135 Pac. 428 (court) ; see Diehl v, 
Rodgers (1895) 169 Pa. St. 316, 323, 32 Atl. 424 (legislature). After commuta- 
tion, a sentence has the same legal consequences and the status of the prisoner 
is the same as though the sentence had originally been for the commuted term. 
State v. Wolfer (1914) 127 Minn. 102, 148 N. W. 896; cf. In re McMohon 
(1899) 125 N. C. 38, 34 S. E. 193. And so in the instant case the minimum term 
is the minimum as commuted. The fact that the statute does not authorize the 
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court, in fixing the punishment in the first instance, to pass sentence for so short 
a time does not render the communted sentence unlawful or ineffective. See Ex 
parte Harlan (C. C. 1909) 180 Fed. 119, 127; aff'd 218 U. S. 442, 31 Sup. Ct. 
44. The plaintiff, therefore, upon serving eight years, was eligible to parole. 
Duehay v. Thompson (C. C. A. 1915) 223 Fed. 305. Furthermore, an act of 
clemency should be construed liberally in favor of the beneficiary. See Lee v. 
Murphy (Va. 1872) 22 Grat. 789, 800. Any difficulty, therefore, raised by the 
governor's use of the technical word "commute" should be ignored, and the 
instrument should be construed as a conditional pardon. But cf. Ex parte Janes 
(1865) 1 Nev. *319. For this reason also, the petitioner in the instant case, hav- 
ing fulfilled the condition precedent by serving eight years, was eligible to parole. 

Partnership — Bankruptcy — Effect on Members of Discharge of Partner- 
ship. — The plaintiffs got judgments against a partnership which was later de- 
clared bankrupt. The defendant, one of the partners, conveyed property to his 
wife, the other defendant, in fraud of creditors. In a suit to subject the prop- 
erty of the defendants to satisfy the judgments, held, one judge dissenting, the dis- 
charge of a partnership has no effect upon the individual liability of the part- 
ners. Moore Dry Goods Co. v. Ford (Ark. 1920) 225 S. W. 320. 

The Bankruptcy Act of 1898, §§ 1, 5, adopted the theory that a partnership 
is an entity. It is therefore not surprising that some courts have taken the 
view that a partnership may be insolvent and may be adjudged bankrupt although 
its members are solvent. In re Bertenshaw (C. C. A. 8th Cir. 1907) 157 Fed. 
363. However, since the members are liable in solido for the debts of the part- 
nership, other courts have taken the more rational view that so long as any 
member has assets enough to pay both his individual and the firm debts, the part- 
nership cannot be adjudicated bankrupt. Vaccaro v. Security Bank (C. C. A. 
6th Cir. 1900) 103 Fed. 436. In an able opinion, Mr. Justice Holmes recognized 
the latter to be the sound view, thus settling the law. Francis v. McNeal (1913) 
228 U. S. 695, 33 Sup. Ct. 701; In re Samuels (C. C. A. 1914) 215 Fed. 845. 
Since the members must necessarily be drawn into any bankruptcy proceeding 
against the partnership, see Armstrong v. Norris (C. C. A. 1917) 247 Fed. 253, 
it follows that a discharge of the firm must involve a discharge of the members. 
Abbott v. Anderson (1914) 265 111. 285, 106 N. E. 782. Notwithstanding these 
decisions, the court in the case of Homer v. Hamner (C. C. A. 1918) 249 Fed. 
134, decided that the failure of a partnership to apply for a discharge in pro- 
ceedings against it, which has the same effect as if a discharge had been denied, 
did not bar a member from obtaining subsequently an individual discharge of 
the same partnership liabilities. The court in the instant case purports to follow 
Horner v. Hamner, supra, and reaches what is believed to be an unsound conclusion. 

Railroads— Crossings— Duty to Stop, Look, and Listen.— The plaintiff sued 
for injuries sustained when his automobile was struck by a train at a railroad 
crossing. High bushes at the side of the road obstructed the view along the 
track and no signal by bell or whistle was given. The plaintiff, who was driving, 
slowed up before attempting to cross. The defendant set up the plaintiff's fail- 
ure to stop as contributory negligence, and this question was submitted to the 
jury who found for the plaintiff. On appeal it was held, two judges dissenting, 
that there was no error. The plaintiff's failure to stop was not contributory neg- 
ligence per se, the "Stop, Look, Listen" sign merely imposing the duty to use 
ordinary care. Perry v. McAdoo, Director General (N. C. 1920) 104 S. E. 673. 
On almost identical facts, a lower court charged that if the plaintiff looked 
and listened, he was not guilty of contributory negligence. The jury found for 



